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RCN TELECOM SERVICES, INC.
MOTION FOR LEAVE TO FILE PETITION FOR EVIDENTIARY HEARING

RCN Telecom Services, Inc. ("RCN" or "Petitioner"), through undersigned counsel, and

pursuant to 47 C.F.R. § IA5(c), respectfully files this Motion for Leave to File Petition for

Evidentiary Hearing in order to supplement its comments previously filed with the Commission in

this proceeding evaluating the proposed application of GTE Corporation ("GTE") for authority to

merge into Bell Atlantic Corporation ("Bell Atlantic") (hereinafter the "Merger Application").!L

.!L GTE Corporation andBell Atlantic Corporation Seek FCC Consent For a Proposed Transfer
of Control and Commission Seeks Comment on Proposed Protective Order Filed by GTE and Bell
Atlantic, Public Notice, CC DocketNo. 98-184, (reI. October 8, 1998). RCN is concurrently filing with
the Commission a separate "Petition For Evidentiary Hearing" in this proceeding.



RCN currently operates in Bell Atlantic territory in Massachusetts, New Jersey, New York

and Pennsylvania.~Therefore, the proposed mergerofBell Atlantic and GTE directly impacts RCN,

and RCN is a party in interest with respect to the Merger Application.

RCN has filed comments and Reply Comments in this proceeding in opposition to the

proposed merger on the grounds that it would be anticompetitive and contrary to the public interest.1!

In those filings, RCN alleged that neither Bell Atlantic nor GTE has met its obligations under

Sections 251 and 252 ofthe Act.~ RCN's initial comments emphasized that RCN has experienced

a myriad of discriminatory actions and policies employed by both Bell Atlantic and GTE against

competitive local exchange carriers. In its Reply Comments, RCN discussed the comments filed by

other commenters, pointing to the numerous, detailed comments opposing the merger application

on the same grounds relied upon by RCN, i.e., the highly anti-competitive actions and policies of

Bell Atlantic and GTE. RCN also discussed the Commission's statutory obligations under both the

Communications Act of 1934 and the Clayton Act and requested that the Commission allow parties

to respond to GTE and Bell Atlantic's Reply Comments, and that the Commission hold an

evidentiary hearing.

Because the Commission has not allowed initial commenters to reply to Bell Atlantic's Reply

Comments in this proceeding, RCN and other CLECs have not had the opportunity to respond to

~ RCN's indirect subsidiary Starpower Communications, LLC ("Starpower") operates in
Washington, D.C. and Maryland.

~ See Comments ofRCNTelecom Services, Inc., CC Docket No. 98-184 (filed Nov. 23,1998)
("RCN Comments") and Reply Comments ofRCNTelecom Services, Inc., CC DocketNo. 98-184 (filed
Dec. 23, 1998) ("RCN Reply Comments").

~ See Reply Comments ofRCN at 6-7.
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Bell Atlantic's factual assertions contained in its Reply Comments. Therefore, pursuant to 47 C.F.R.

§ 1.45(c), RCN respectfully requests that the Commission grant RCN's Motion For Leave to File

Petition for Evidentiary Hearing so that RCN can demonstrate the need for an evidentiary hearing

on the anticompetitive policies and practices of Bell Atlantic and GTE.

The Commission has the discretion to accept additional pleadings in this proceeding ifthey

are "specifically requested or authorized by the Commission."~The Commission's October 8, 1998,

Public Notice in this proceeding asked interested parties to file "comments regarding or petitions to

deny" the Merger Application and subsequently to file "oppositions or responses to these comments

and petitions."~ The public notice did not permit initial commenters to respond to Bell Atlantic's

or GTE's Reply Comments, contrary to the Commission's usual practice in contested adversarial

matters, and RCN and other CLECs accordingly have not had the opportunity to respond to Bell

Atlantic's factual assertions contained in its Reply Comments.

Grant ofRCN's request is fully justified because neither RCN nor any other CLEC has had

any opportunity to contest Bell Atlantic's factual assertions nor has the Commission established

procedures which ensure that an adequate factual record is available to it to evaluate Bell Atlantic's

compliance with the provisions of Sections 251 and 252 of the Act.

2L 47 C.F.R.§ 1.45(c) (1998) (emphasis added).

§!. GTE Corporation andBellAtlantic Corporation Seek FCC Consent For a Proposed Transfer
of Control and Commission Seeks Comment on Proposed Protective Order Filed By GTE and Bell
Atlantic, Public Notice, CC Docket No. 98-184 (reI. October 8,1998). In addition, the Commission's
public notice sought comment on the proposed protective order ofBell Atlantic and GTE.
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In its Reply Comments, Bell Atlantic denies that it is not satisfying its obligations under the

Act.1L Moreover, at the Commission's en bane hearing, Bell Atlantic's spokesman denied that the

company is engaged in a pattern ofnoncompliance with Section 251 of the Act.~

However, as seen from RCN's perspective, Bell Atlantic and GTE are engaged in a

widespread, deliberate and calculated campaign to thwart competitive carriers' entry into the local

market, in violation of §§ 251 and 252 of the 1996 Act. The simple fact is that, with limited

exceptions, RCN has encountered slow-roll tactics ofone kind or another. Finally, RCN notes that

Bell Atlantic's "Responses to Specific Allegations" are little more than platitudes that provide only

Bell Atlantic's own assessment ofits compliance with the Act, rather than facts for the Commission

to draw its own reasoned conclusions.

A factual dispute thus exists that the Commission is obligated to address as part of its

analysis whether the grant ofBell Atlantic's and GTE's Merger Application would serve the "public

interest, convenience, and necessity." A vital part of this analysis is the determination, based on a

complete factual record, whether Bell Atlantic has satisfied its Section 251 and 252 obligations

1L Bell Atlantic Reply Comments at 13.

~ fn re: fLEe Merger En Bane Hearing, FCC Hearing Transcript, Testimony ofJames R.
Young, Executive Vice President and General Counsel of Bell Atlantic, at 130 (lines 15-17)
(December 14, 1998).
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under the Act.2L The accompanying Petition for Evidentiary Hearing sets forth the factual and legal

predicate for holding an evidentiary hearing and should be considered by the Commission.

WHEREFORE, RCN, pursuant to 47 C.F.R. § 1.45(c), respectfully requests that the

Commission accept RCN's additional pleading contained herein and make it part of the

Commission's record ofthis proceeding.

Respectfully submitted,

RCN Telecom Services, Inc.

By:
William L. Fishman
Marcy Greene
Swidler Berlin ShereffFriedman, LLP
3000 K Street, N.W., Suite 300
Washington, D.C. 20007-5116
(202) 424-7500 (Tel.)
(202) 424-7645 (Fax)

February 26, 1999

2L As stated in the Commission's Memorandum Opinion and Order approving the NYNEX
and Bell Atlantic merger, the public interest analysis which the Commission is required to undertake
"necessarily includes a review ofthe nature and extent of local competition, as exemplified by the
fact that Section 271 of the Act specifically applies the public interest standard to, inter alia, a
review of local market conditions." In the Applications ofNYNEX Corporation Transferor, and
BellAtlantic Corporation Transferee, For Consent to Transfer Control ofNYNEXCorporation and
Its Subsidiaries, Memorandum Opinion and Order, 12 FCC Rcd 19985 (1997). Thus, the public
interest analysis would require the Commission to include an analysis oflocal competition, including
Bell Atlantic's compliance with Section 251 ofthe Act.
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CERTIFICATE OF SERVICE

I, Sharon Gantt, hereby certify that on this 26th day ofFebruary, 1999, I served a copy ofthe
Motion for Leave to File a Petition for Evidentiary Hearing, CC Docket No. 98-184, on the
following parties listed below via messenger or, if marked with an asterisk, by first class postage
paid U.S. mail:

Magalie Roman Salas
Secretary
Federal Communications Commission
445 12th Street, N.W.
Washington, D.C. 20554

International Transcription Services
1231 20th Street, N.W.,
Washington, D.C. 20036

Janice Myles
Federal Communications Commission
Policy and Program Planning Division
Common Carrier Bureau
1919 M Street, N.W.,
Room 544
Washington, D.C. 20554

Michael Kende
Federal Communications Commission
Policy and Program Planning Division
Common Carrier Bureau
1919 M Street, N.W.,
Room 544
Washington, D.C. 20554

To-Quyen Truong
Federal Communications Commission
Policy and Program Planning Division
Common Carrier Bureau
1919 M Street, N.W.,
Room 544
Washington, D.C. 20554

Chief International Bureau
2000 M Street, N.W.,
Room 800
Washington, D.C. 20554

Jeanine Poltronieri
Wireless Telecommunications Bureau
2025 M Street, N.W.,
Room 5002
Washington, D.C. 20554

ChiefCommercial Wireless Division
2100 M Street, N.W.
Room 7023
Washington, D.C. 20554

Cecilia Stephens
Common Carrier Bureau
Policy and Program Planning Division
Federal Communications Commission
1919 M Street, N.W.,
Room 544
Washington, D.C. 20554

William P. Barr, Esq. *
Executive Vice President-Government and
Regulatory Advocacy and General Counsel
GTE Corporation
One Stamford Forum
Stamford, Connecticut 06904

James R. Young, Esq.*
Executive Vice President - General Counsel
Bell Atlantic Corporation
1095 Avenue of the Americas
New York, New York 10036



Mark Buechele, Esq.*
David Dimlich, Esq.
Supra Telecommunications & Information
Systems, Inc.
2620 S.W. 27th Avenue
Miami, Florida 33133

Philip L. Verveer*
Willkie Farr & Gallagher
Three Lafayette Centre
1155 21st Street, N.W.
Washington, D.C. 20036

Maureen Lewis*
General Counsel
The Alliance for Public Technology
901 Fifteenth Street, N.W., Suite 230
Washington, D.C. 20005

John Vitale*
Managing Director
Bear Stearns & Co. Inc.
245 Park Avenue
New York, New York 10167

Thomas K. Crowe*
Elizabeth Holowinski
Law Offices of Thomas K. Crowe, PC
2300 M Street, N.W.
Suite 800
Washington, D.C. 20037

Debbie Goldman*
George Kohl
501 Third Street, N.W.
Washington, D.C. 20001
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James L. Gattuso*
Vice President for Policy and Management
Competitive Enterprise Institute
Suite 1250
1001 Connecticut Avenue, N.W.
Washington, D.C. 20036

Patricia A. Stowell*
Public Advocate
Division ofPublic Advocate
820 N. French Street, 4th Floor
Wilmington, Delware 19801

Charles W. Totto*
Department of Commerce and

Consumer Affairs
State ofHawaii
250 S. King Street, Suite 825
Honolulu, Hawaii 96813

Gene Kimmelman*
Co-Director
Consumer Union
Suite 310
1666 Connecticut Avenue, N.W.
Washington, D.C. 20009

Dr. Mark Cooper*
Research Director
Consumer Federation ofAmerica
1424 16th Street, N.W., Suite 604
Washington, D.C. 20036

Martin O'Riordan*
Director, Worldwide Telecommunications
EMC Corporation
171 South Street
Hopkinton, MA 01748-9103

•



Riley M. Murphy*
James F. Falvey
E.Spire Communications, Inc.
133 National Business Parkway, Suite 200
Annapolis Junction, Maryland 20701

Brad E. Mutschelknaus*
Andrea D. Pruitt
Kelley Drye & Warren, LLP
1200 19th Street, N.W., Suite 500
Washington, D.C. 20036

Sandy Ibaugh*
Director ofTelecommunications
Indiana Utility Regulatory Commission
302 W. Washington Street, Rm E306
Indianapolis, IN 46204

J.J. Barry *
International President
International Brotherhood of Electrical
Workers
1125 Fifteenth Street, N.W.
Washington, D.C. 20005

Angela D. Ledford*
Executive Director
Keep America Connected
P.O. Box 27911
Washington, D.C. 20005

Linda F. Golodner*
President
National Consumers League
1701 K Street, N.W., Suite 1200
Washington, D.C. 20006

Todd McCracken*
President
National Small Business United
1156 15th Street, N.W., Suite 1100
Washington, D.C. 20005-1711
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Irvin W. Maloney*
Board Director
Occidental Petroleum Corp
1640 Stonehedge Road
Palm Springs, CA 92264

Scott Blake Harris*
Jonathan B. Mirsky
Harris, Wiltshire & Grannis Lip
1200 Eighteenth Street, N.W.
Washington, D.C. 20036

Charles Hunter*
Catherine M. Hannan
Hunter Communications Law Group
1620 I Street, N.W., Suite 701
Washington, D.C. 20006

Leonard J. Kennedy*
Dow, Lohnes & Albertson, PLLC
1200 New Hampshire Avenue, N.W.
Suite 800
Washington, D.C. 20036-6802

Alan Y. Naftalin*
Koteen& Naftalin, LLP
1150 Connecticut Avenue
Washington, D.C. 20036

Mark C. Rosenblum*
295 North Maple Avenue
Basking Ridge, NJ 07920

Robert J. Aamoth*
Kelley Drye & Warren LLP
1200 19th Street, N.W., Suite 500
Washington, D.C. 20036

Genevieve Morelli*
The Competitive Telecommunications

Association
1900 M Street, N.W., Suite 800
Washington, D.C. 20036

+



Cherie R. Kiser·
Mintz Levin, Cohn, Ferris, Glovsky
and Popeo, P.C.
701 Pennsylvania Avenue, N.W., Suite 900
Washington, D.C. 210004-2608

David Ellen, Esq·.
Cablevision Systems Corp.
One Media Crossways
Woodbury, New York 11797

Thomas A. Hart, Jr.
Shook, Hardy & Bacon
1850 K Street, N.W.
Suite 900
Washington, D.C. 20006-2244

Lisa B. Smith
R. Dale Dixon, Jr.
MCI WorldCom, Inc.
1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

David N,. Porter
Richard S.Whitt
MCI WorldCom, Inc.
1120 Connecticut Avenue, N.W.
Washington, D.C. 20036

Anthony C. Epstein
John B. Morris, Jr.
Stuart M. Rennert
Jenner & Block
601 Thirteenth Street, N.W.
Washington, D.C. 2005

Walter Fields
N.J. Coalition for Local Telephone
Competition
P.O. Box 8127
Trenton, New Jersey 08650

269475.1
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Pam Whittington
Assistant Director
Office ofPolicy Development
Public Utility Commission ofTexas
1701 N. Congress Avenue
P.O. Box 13326
Austin, Texas 78711-3326

Judith D. O'Neill
Thelen Reid & Priest LLP
Market Square, Suite 800
701 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2608


